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BOUDIN, Chief Judge. This appeal arises from the

district court's dism ssal of a personal injury |awsuit. The basis
for the dismssal was the district court's finding of fraud in the
conduct of the litigation. Because the finding of fraud as well as
the renedy adopted by the district court are contested on appeal,
we begin with a bare-bones summary of what happened, reserving sone
of the details until discussion of the issues raised on appeal .

On Novenber 8, 1999, Andrew K Hull of California was
visiting San Juan, Puerto Rico, on a business trip. Wile walking
through a city sidewalk site that was wunder repair, Andrew
al | egedly caught his foot on a raised piece of wire nmesh and fel
heavily, hitting his face and left arm He proceeded to dinner
but, still feeling paininhis left elbow visited alocal hospital
t hereafter where x-rays reveal ed a fracture of the el bow and | esser
injury to the nose. Andrew attended business neetings over the
next three days and then returned to California.

After his return, Andrew al | egedly experienced a range of
synptons, consulted a nunber of doctors, and underwent severa
surgeri es. One was to repair a nasal obstruction and deviated
septum others were spinal operations to relieve spinal cord
conpression and repair an extruded disc and related conditions.
Car pal - Tunnel syndronme was di agnosed in both wists, and surgery as

to both to relieve this condition ensued.



Andr ew al so conpl ai ned of nental and enotional problens,
i ncluding poor nenory, sl eepl essness, depression, fatigue,
headaches and sexual dysfunction. After testing, a neurol ogist
found t hat Andrew suffered frompost-concussi on syndrome. Al though
Andrew had not |ost consciousness at the tinme of the fall, the
neurol ogi st opined that the syndrome could neverthel ess have
resulted fromthe fall and the doctor prescribed treatnents.

I n due course, Andrew and Patricia, his wife, filed this
diversity action in the federal district court in Puerto Rico,
agai nst the nunicipality, the contractor working on the sidewalk,
and the contractor's insurer. The conplaint, charging negligence,
attributed to the accident the physical and nental inpairnments
al ready described as well as a few other synptons (e.g., rotator
cuff injury, aphasia) and |oss of incone. On his own behalf,
Andrew sought $2 million in damages.

Patricia clainmed separately for loss of incone (due to
the need to care for Andrew) and nmental angui sh. Her clai mwas for
$300, 000. An additional $561,000 was sought by the "conjugal
partnership,” a community property concept recogni zed under the | aw

of Puerto Rico, e.q., Fernandez-Cerra v. Commercial Ins. Co. of

Newar k, 344 F. Supp. 314, 316 (D.P.R 1972); but no separate
argunent has been offered on appeal as to its claim and we

therefore disregard it.



Ext ensi ve di scovery was conducted by the def endants over
many nont hs. Andrew did not reveal, in response to questions
fairly seeking this information, facts about his prior injuries and
treatnment--until the defense uncovered this information onits own.
These included a rear-end autonobile collision in 1982 in which
Andrew suffered back injuries; a neck injury in 1995 leading to a
di agnosis of nerve injury (neuropathy); and a 1996 slip and fal
incident in an Olando, Florida, hotel, resulting anong other
things in a diagnosis of Carpal-Tunnel syndrone.

The informati on was patently material. Various synptons
and condi tions associated with Andrew s earlier injuries overl apped
with those that he clainmed had resulted fromthe nore recent fal
in Puerto Rico. This is obvious with respect to the Carpal - Tunnel
syndronme but, in addition, the rear-end collision in 1982 was a
possi bl e source of sone of the spinal danmage, and nerve injury and
sl eep probl ens had been clained as a result of one or both of the
other two earlier accidents.

When taxed about these om ssions, Andrew s position was
that in the heat of his deposition he had not renenbered any of
these incidents or clains. As to their absence frominterrogatory
answers, Andrew said that defendants had not asked the right
guestions. The defendants noved for dism ssal of the case on the

ground that the litigation was being perpetrated through fraud.



In October 2002, the district court granted the notion
and di snmi ssed the case in a 23-page opi nion and order, analyzing in
detail Andrew s answers to interrogatories, deposition questions

and in affidavit statenents. The district judge concluded "by
cl ear and convincing evidence" that Andrew had commtted fraud
said that the proper renedy was a matter of discretion, and
concl uded that "weighing all of the circunstances in this case,”
di sm ssal was the proper sanction "comrensurate with M. Hull's
conduct" and to deter future m sconduct.

On this appeal, the plaintiffs nake three different
clains of error: that the fraud finding was not supported by cl ear
and convincing evidence; that dismssal was not an appropriate
sanction; and that--independent of these argunents--dism ssal of
Patricia's clains for her own nental anguish and econom c expense
was not supported by any i ndependent finding of fraud on her part.
W reject the first two clains but conclude that a remand is
required to determne whether Patricia's clains should be
di sm ssed.

The first question is whether Andrew engaged in a pattern
of deliberate deception in the course of discovery. It is comon

ground that clear and convincing evidence is required, Aoude v.

Mobil QI Corp., 892 F.2d 1115, 1118 (1st G r. 1989). On the other

hand, the district <court's findings as to whether Andrew

di shonestly w thheld information are reviewed only for "clear



error." Cavallaro v. United States, 284 F.3d 236, 245 (1st Gr.

2002). (The phrase "abuse of discretion"” is sonetines used, e.q.,
Aoude, 892 F.2d at 1117-18, but the phrasing nmakes little
di fference.)

It is clear that Andrew failed to disclose the prior
injuries when specifically asked for such information during his
deposition and that the om ssions were material. The harder issue,
usual ly the sticking point in perjury and fraud cases, is Andrew s
state of mnd which—absent a confession—nust be inferred from
circunstances. Here, several circunstances conbine to reinforce
the district court's finding of scienter.

First, the information was squarely sought. In his
deposition, Andrew was asked directly about his prior nedical
hi story and failed to reveal any of the three prior incidents. All
three of the prior incidents were serious and sufficiently rel ated
to the current claimof injuries, so that it is unlikely that even
one woul d have been forgotten. That all three would have been
forgotten t hrough happenstance or distraction strains belief. And,
given Andrew s obvious self-interest to enlarge his potential
damages, the inference of deliberate deceit is hard to escape.

Second, there is a broader pattern of deceit. For
exanpl e, when the Ol ando incident was unearthed by the defense,
Andrew gave answers as to his nedical treatnment omtting the

di agnosis of Carpal -Tunnel syndrome; and he wthheld such



information from his own doctor in this case, reducing the
likelihood that it would be discovered. Andrew also appears to
have |ied when he answered an interrogatory by saying that all of
his present clained injuries were the result of the fall in San
Juan, although this mght be a closer question.?

Third, Andrew was not a neophyte. He was the president
of a firmnaned "Settl enment Associ ates"” which sells insurance and
structured settlenents to law firns and ot her conpanies. Hs wife
was a clainms manager for State Farm I nsurance Conpany. Further,
his prior injuries had resulted in a range of doctor and hospital
visits over a substantial period, and he could not have avoi ded
| earning a good deal about the causes and nature of his prior
injuries.

We find no clear error in the district court's finding
that Andrew s fraud was proved by clear and convincing evidence.
It is easy enough to forget details of one's past; and possibly
Andrew di d suffer sone inpairnent inthe fall affecting his nmenory.
But the information withhel d was too patent and too conveni ent, and

the pattern of deceit and grudgi ng concessions too marked, to

excuse the m sstatenents and om ssions as nerely carel ess.

The defense relies upon Andrew s negative answers to two
interrogatory questions dealing with nedical history; but one
(strangely) arguably excluded "personal injury" and the other
related to post-claim accident injuries or illnesses. Yet in
response to the latter, Andrew incautiously added that "all" his
present injuries were due to the San Juan acci dent.
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The next question is whether a district court has power
to dismss a conpl aint because the plaintiff |ies substantially and
materially in the course of discovery. |In our ow circuit, fraud--
at least of a kind sometines called "fraud on the court"?-is a
potential basis for dismssing a claimon the facts where

a party has sentiently set in notion sone

unconsci onabl e scheme cal culated to interfere

with the judicial systemis ability inpartially

to adjudicate a rmtter by inproperly

influencing the trier or wunfairly hanpering

the presentation of the opposing party's claim

or defense.

Aoude, 892 F.2d at 1118-19. There is simlar case law in other

circuits. Shepherd v. Am Broad. Cos., 62 F.3d 1469, 1476-78 (D.C.

Cr. 1995); Wle v. RJ. Reynolds Indus., 709 F.2d 585, 589 (9th

Cir. 1983).

Al t hough not so terrible as attenpted bri bery of a judge,
Andrew s conduct fits wthin the Aoude category. It was
del i berate, broad enough to constitute a scheme, unconsci onabl e,
and calculated to enhance damages, thus unfairly hanpering the

defense. The unfairness was two-fold: the scope of the injuries

2The "fraud on the court" phrase is also sonetines used in
drawing distinctions in the quite different context of reopening
final judgnments--especially in distinguishing between fraud that
nmust be presented within one year of the judgnment and fraud that
can be invoked | ater under the savings clause of Fed. R Cv. P.
60(b). Conpare 11 Wight &M Iler, Federal Practice and Procedure,
8§ 2860 (2d ed. 1995) (discussing Fed. R GCv. P. 60(b)(3) ("fraud,
.. m srepresentation or other msconduct”) with id. § 2870
(discussing "fraud on the court" under the savings clause).
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attributable to Andrew s fall in Puerto Rico was |likely to be the
mai n i ssue in the case, and, in the nature of things, past nedi cal
information is peculiarly within the privileged control of the
plaintiff. The same conduct m ght not necessarily be enough to

reopen a final judgnent after one year, Geo. P. Reintjes Co., lnc.

v. Rley Stoker Corp., 71 F.3d 44, 47-49 (1st Gr. 1995), but

finality of long-standing judgnents is a different matter than
di sm ssal of a current conplaint.

That a remedy is in principle avail able does not nean
that its use is reasonable in all circunstances. Here, plaintiffs
make both a substantive and a procedural objection. The first is
that it was unreasonable to use so extrene a renedy as di sm ssal,
especially where the defense ultimtely gained the i nformati on and
| esser renmedies were available. The second is that the district
court erred by not specifically considering the pros and cons of
alternative | esser renedies. Both are uphill argunents, given the
trial judge's special conpetence in judging the extent of the

m sbehavior and its effects. Young v. Gordon, 330 F. 3d 76, 81 (1st

Cr. 2003).

Starting with substance, the sanction was obviously
severe and | esser sanctions were avail able. For exanple, the court
could have debarred Andrew from presenting certain clains of
i njury, underscored the jury's ability to draw negative inferences

from his deceits, or both. And while the deceits inposed extra



expenses on the defense, an award of attorney's fees and costs
coul d have been treated as sufficiently offsetting this danage.

On the ot her hand, dismissing only the affected cl ai ns of
i njury woul d have wi ped out nost of the main damage cl ai ns anyway,
whil e inference drawi ng woul d be avail able w thout a sanction and
could be pretty mld in effect if Andrew were ninble on cross-
exam nation. H s deceits were substantial, deliberate, and went to
the heart of the case. And since not everyone will be caught, the
penalty needs to be severe enough to deter. In the choice of
remedy, there was no abuse of discretion--the proper test as to
remedy. Aoude, 892 F.2d at 1117; Fernandez v. Leonard, 963 F.2d
459, 462 (1st Cir. 1992).

As for procedure, plaintiffs draw our attention to cases
in other circuits saying that the trial judge nust expressly
consi der |lesser alternatives before adopting the extrene renedy of
di sm ssal; and they urge us to adopt such a rule. Shepherd, 62
F.3d at 1479; Halaco Eng'g Co. v. Costle, 843 F.2d 376, 381-82 (9th

Cir. 1988). W agree that |esser renedi es ought to be consi dered,
wher e reasonably avail abl e, whenever a judge inposes the harshest
sanction. But in our view, how nuch consideration, and in what
form depend upon the circunstances.

In this instance, the district judge did not grasp
t houghtl essly for dismssal. The choice of renedy followed a

careful study over many pages of the precise deceits and Andrew s
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cul pability; the court recognized that it had discretion as to
remedy; and it said that dism ssal was "comrensurate” with Andrew s
conduct and the need to deter "this type of behavior from
recurring”—- behavior that the court said went well beyond injury to
an opposing litigant and threatened "the integrity of this court.”
Requiring a district judge to |Ilist and address
alternatives may soneti mes make sense, for exanple where the judge
has ignored a seem ngly superior renedy. Cccasionally it may be
a polite way to say that the renedy chosen is disproportionate to
the offense—also not the case here. How much explanation is
required of the renedy chosen, and how nuch discounting of
alternatives may be warranted, depend on the facts, and to us a
m ndl essly mechanical rule nmakes no sense. Here, the district
court did enough to assure reasoned consideration of the renedy.
Patricia' s clainms are a different matter. The subject of
cl ai ms by one who i s secondarily injured is conplicated, but Puerto
Rico | aw all ows one spouse to recover in sone cases at |east for
enotional distress suffered through the injury of the other spouse,

Santini Riverav. Serv Air, Inc., 137 P.R Dec. 1, 10 (1994). Nor

do defendants suggest that such a claimis barred because the
directly injured spouse is debarred from recovery by his own
m sconduct in court.

I nstead, defendants argue that Patricia joined actively

in the fraud. They say that she joined in the conpl aint asserting
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that her own damages were due in part to Andrew s Carpal - Tunne
syndrome and back injuries allegedly due to the San Juan acci dent;
that she joined by <cross reference her husband's false
i nterrogatory answer ("All the injuries and treatnent | had were as
a result of the 11-9-99 incident which is the subject of the
conplaint”); and that when the plaintiffs were ordered by the court
to disclose all of Andrew s nmedical history, she joined in the
response which failed to disclose the full history of prior
acci dents and treatnent.

Def endants then argue that Patricia nust have known of
the three prior incidents of greatest inportance (1982, 1995, 1996)
and, given the filings nade on her behalf, is equally responsible
for the deceits. They also note that Patricia worked for many
years as a cl ai ns manager at State Farmlnsurance Conpany and deal t
wi th personal injury clains, so had to understand the i nportance of
the om ssions. Quite possibly the district court did believe that
she was conplicit in the fraud, and the evidence may wel |l support
such concl usi on.

Still, nowhere does the district court's decision
separately nuster evidence of Patricia' s culpability or make an
express finding that she personally engaged i n or knowi ngly abetted
the fraud. The single strongest evidence of fraud agai nst Andrew
Is his deposition answers and we know nothing about what, if

anything, Patricia said in any deposition of her own. The proper
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solution is a remand to allow the district judge to make his own
determination and supporting findings as to Patricia's
responsibility for the fraud--assum ng that she thinks it advi sabl e
to proceed with her clains which are now much weakened by Andrew s
| ack of credibility.

The plaintiffs have asked that any remand that nmay be
necessary shoul d be conducted before a different judge. The ground
givenis that the district court's findings of fraud are so couched
as to "suggest[] sone antipathy to [the] litigant"; plaintiffs
counsel says that while the "judge [who presided in the district
court] would, no doubt, remain an inpartial and professional jurist
on remand," a new judge approaching the case "on a fresh page"
woul d be better. The defendants oppose the request.

The statute providing for remands confers on the circuit
courts authority to make such orders "as nmamy be just under the
circunstances," 28 U.S.C. 8§ 2106 (2000); and remand orders by the
circuit court to a different judge have been held pernissible by

the Suprene Court, Liteky v. United States, 510 U S. 540, 554

(1994). But views formed by a judge in considering a case are
normally not a sound basis either for required recusal or for
directing that a different judge be assigned on renmand. Liteky,
510 U S. at 555-56. In this instance, nothing in the district

judge's decision warrants the renedy sought by plaintiffs.
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The judgnment of dismssal is affirnmed as to the clains of
Andrew Hull and the conjugal partnership. As to the individua
clainms of Patricia Hull, the judgnent is vacated and the matter
remanded for further proceedings consistent with this decision.

It is so ordered.
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